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The Meùopolta Botol!h of Soliul (Footpath D26, Haluck Gren Road, Shi) (No.2)
Public Path Stoppin Up Order2007

Public Inqui

Furer statement by Rodney Pitham an objector to the Order

T'hisisafuer Statement by me in response to the Counci's Statement of Grounds for confirming the

Order submitted to . the Goverrent Office for. the W estMiccIçlSQ1l 6 

November 2007; Myörialol:kctiontotheOrderof 28 Augusf 2007 and sent to the Counci stands without amendment. I have

no comments to make in respect òf the Compulsory Purchase Order or the Hihways Order.

The Inspector is well aware of the backgound to th matter but I draw to her attention cer issues

wh need tu be emphaed. Arbly th most imortt of these issues is the bas upon which
plann pe.msion was granted for the development which gives rie to the stoppin up of the
footpath U26 and alternative provision. The Counci's UDP was approved in 2006. Par of the new
Shiey Town Centre bounda in the UDP is in fact Footpath U26 atthe location under consideration.
If the Counci had stood by its proposal for development in th area there would have been no need
for the stopping up of the footpath or for any diversion. However, despite strong and numerous
objections to 'the proposal submitted by Shiey Advance, the Counci's development parer, the
Counci only a matter of a few months after approval of the UDP, breached its own UDP and the
policies and proposal therei and alowed the development to encroach onto a substati area of the

wel established Shiey Par. The only reason advanced for ths was that it made the development

:fciy vible.

Nex in order of pririty is th 100 page deelopmet agent beteen th Counci ao Shi
Advance, the contents of which have never been made avaible for public scrutiy, other than hal a

page settg out the priciples of development to be taken into account. Local governent is about
transparency and openness which is sadly lacki in the present case. It is of vita importce in ths

case since the Counci is actig in thee distict roles - it owns the majority of the land, it .is the
deelpmet p_er and is the loca pla authorty. It is an insult tu deicrcy tht th people of
Shiey have had their views wholly igored in respect of one of the most sigcant developments to
have occured in the area for decades. It is also an insult to be told by the Counci that Shiey has no
supermets and by Shiey Advance tht they were negotitig with al major foodstores for the role of
anchor store when no evidence has been produced to support ths asserton. It came as no surrise to

local residents, but caused a great 

dea of anger, when it was announced that Asda had been selected.
The consultation processes from begig to end have been risible. The:fal point of sigcance

concerns the sudden and mysterous disappeaance from the Counci's web site of an area of land
considered by most residents, 

and up unti tht tie by the Council to have been par of Shiey Par.
No satisfclo evidence has bee addUCd fot the dippeatce just as mysteousl as it diappeaed

it has now comeback at htt://~.soliul.gov.uk/parks/mapofparandgadens.htm

The perception is that the whole of the development is a done deal.

I now tu to the procedural issues upon which I have objected to the Order. I use the Counci's

sumares of niy objections and thei response:
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(1) Objection: The Counci's Plag and Regutory Commttee had no power to make the order.

Response: The Counci's position is that its 

Plag and Regutory Commttee have been authorisedspecicaly to mae orders under Section 257 of the Town and Countr Plag Act 1990 by resolution
of the fu Counci

Comment: As there is disc:aimer or 

caution on the Counci's websife that the Constitution set out!her Canot be te on for acc and as th Monto OffceJb~s .a didy to. ke the
Constitutin,, to date I at entitl"9 \Qtcy..onitsptovisions 1l'I thepower of the Pla and
RegutöryConitteé. If the Constitution is incorrect then it is misleadig, the Monitorig Officer has
faied in his duty and trladmstration has occured. No evidence has been 

produced to support theCounci's asserton that the Commttee has the power. The Counci must be put to strct proof and
produce a copy of the resolution. However, it cannot now come to the party with ths asserton since it
is estopped from doing so.

(ii) Objection: The Commttee's deciion only authoried a draft order.

Response: It is quite clear tht, notwthstadig the word ccdraft" in the resolution, the decision of the
Commttee was to approve the mag of the. Order.

Comment: It is far from CCquite clear". In the report to the Commttee for its meeti on 29 March
2007 the Head of Planng Servces said, unequivocaly, in paragraph 1.2.4: ccthe Counci is requied to

puli a dm oret'. Th resoluti repets the wotds "dm Ordet'. It is quite clar tht contt to
the assertion now made by the Counci in the mids of the Offcer and the Commttee what was
requied was not an Order but a draft Order.

(il) Objection: Tht the Commttee's decision only refered to a proposal to divert footpath U26 and not
stop up U26.

Response: The reference to diverg the footpath in the Commttee's resolution is not lnteri because
it is cl fr the pla submttd tu th Comtt that footpath U26 is tu be teplaed by the

alterntive path proposed in the Order.

Comment: It is not clear from the pla. The plan simply shows thee lies. The thck contiuous black
lie is indicate as a fooipth tu be divered the two other show path to be retaed and ptovd.
Ther is no incation that th black lie is Footpath U26 Ot bow it is to be dive It cey has no
indition tht it is tu be stopped up. The reor to the Comtte and the pla must be re together.
Both ta of dieron. The la in th leti is clea and ditish betw=i stoppi up

and diversion. The Commttee wished to divert Footpath U26. If it wanted it stopped up it should have
said so.

(iv) Object= Tht the Otder includ matts not authoried (ie. the payt of cost by Shi
Advance).

Response: It is not necessar for the Commttee to speci al the lntters to be contaed in the Order
as ths is implied by the general authority given to the Chief Executive to make the Order under th
statutory provisions:
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Comment: Ths asserton is not supported by the terms of the legislation. The then Chief Executive
acquied ber power to ma the Dr Otder fr the reolution of the Commee There" noth
in that resolution which confers expressly or by implication a general authority to include other matters
not expressly taken into account or authorised by the Commttee. The Council produces no legal
autority tu support th as,eron. It must be put to strt proof and produce suc autrity. At

parph6:50f.tb: Counci'sStateent ofGtQl!g,fo .confiie~rderi'e Acti Chief
Extive aver iJt the altetie route wi be 2 mets in width with a 25= lac wea coure,
a 100 n: sub-base course and a 50 mm base course..a~tltpçQ1.l-dudes"atpargr1lph6:6thatìiilthe

cices .thcOrtc:tree1i th requents of Secon 257 of the Town ao Coutr Plain Act
1990. In lig these two together (with other issues) the Council acknowledges that the specifcation is

an essenti element of the Order, which diectly contradicts the earer asseron.

Section 257 of the Act of 1990 provides tht a1 Order may, if the Counci are satified that it should do

so, prode for the crti of an a1tetivc hiway fot use as a teplaceent fot the one author by
the Order to be stopped up or diverted. There is no evidence on the face of the record that members of
th Commtt wer satifi tht the Ord sbould pr fot the crti of an altie hihway or

that they even considered it. If they had been so satified the resolution should have included a

reference to tht satisfaction so that the Chief Executive would have clear and unambigous instrctions
to include provision for an alterntive highway in the Order. The resolution of the Commttee is silent

"" die issue. It is clea tht the Counci has tu ma th d~ the Chf Executivc had no power to
do so.

Liewe Section 257 of the Act of 1990 says tht if the Counci ate satisfied tht it shoul do so they
may in the order requie any person naed in the order to pay, or mae contrbutions in respect of, the
cost of carg out any work, which include the creation of an alternative hihway. There is no
evidence on the face. of the reèord that members of the Commttee considered th issue. There is no
expression of satisfaction in respect of th included in the resolution of the Commttee. The author of
the teprt tu the Conttee di not tequest tht the costs of the constrcton sboul be borne by any

thd par and cery not hy Sbiy Advace LL. Ag the tesoltion of th Contt is sient on
the is,ue. It is cl tht the Counci ha tu ma th decin; the Chif Excutie had no powe to do
so. Offer of loca authorties acuie power to act fr the Coun by extes, te of deegtin
either general or on specic occasions.

The is no evdece on th fi of the record in th cae Ot geery tht the Chif Executive coul
speci other matters in ths draft Order or any other Order. She has acted ultravIes.

i

I

i

(v) Objection: Tht there is nothg in the Order to show how the stopping up wi be undertken what
work wi be 'equied and who wi pay the costs. (vi Tht Sbey Advce do not know the teqd
specication for the works or how much they wi have to pay 

in costs.

Respollse: The Counci is not requied to. speci in the Order the fu constrction specication for the

altive path ao the Eict that it ha not done so does not reder the Orer inva Ot justi non-

confition of the Order.

Comment: Ths appears to be a response to both points. Th is, an Order of the Counci and the costs
and speccati mut be ,et out in its te '0 tht the develope and th pnbk knw what is reui

...__.__u. ......._~._______.._.
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They are not matters to be negotited outside the terms of the Order and in secret. See also the

C01nent in (iv) above.

(vi) Objection: That no provision is made for the repeal of a fist order.

Response: The Order is with the authority given by the 

Planng and Regulatory Commttee. The fact
that there was an earer a"bortveQrdeiisnotrelevant. The 

fist Order,nide On 17th JUly 2007, argublydi uot fa with th teis of the Co~'s decion and it was open tu the Clrief Executive tu

proceed with the N 0.2 Order.

Comment: We have to remember that ths is a form oflocaUegislation. If the fist Order is not clear
andunanbigous in its ters then it should have been 

repeaed to avoid any lega chalenges. Authorityfor the repeal and a new Order should have been obtaed from the Commttee. The Chief Executive
once aga exceeded her powers for reasons aleady given.

(vi) Objection: That there is no evidence that the Planng and Regutory Commttee have given
authority for the makg of the Order.

Comment: ths point is covered above.

(ix Objection: That the Common seal has not been affed in the name of the Counci.

Response: The Order is correcty made under the common seal of the Council which is entitled
''Metropolita Borough of Soliul".

Comment: The Council acts in its name as a body corporate not in the name of a place. It is strange
that its Constitution is in the nae of the Soliul Metropolita Borough Counci

(x) Objection: That the majority of the costs of processing the Order wi fal on the Council Tax payer
and not the developer.

Respone, The costs of the Order includi any costs in teltion tu a public inqu ate to be borne by
thede~eloper, Shiey Advance. The Counci is relyig upon its agreement with Shiey Advance as to
costs and has no need to exercise its power to charge under the Local 

Authorities (Recovery of Costs forPublic Path Orders) Regutions 1993.

Comment: Once again the Counci hides behid and relies upon a secret agreement which the public
have not seen. It had been assumed that the Counci in lie with most responsible authorities lie its
neighbour the City of Birgha would have invoked the Regutions. Shiey Advance wi be
delhted to be presented with a bil for abortve and wholly unecessar expenditue for the fist Order.

The Council must produce the agreement so tht their assertion may be seen to be supported.

The Counci ha alo subortt tht tutl reti tu the vi of the Counci's decon ma
process or the terms of the enablig resolution are not matters for the Secretary of State in consideri
confiation of the Order. The Counci says tht it would have been open to the objector to apply to
the cours in an action for judicial review for a decltory order but ths the objector has faied to do.
The Counci submits that the Order is valid and that subject to consideration of objections on the merits
of the Order, there is no legal reason why 

the Order should not be confied.
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Comment

It is beyond comprehension that the Council should seek to make ths point. The fist issue for

consideration by the Inspector and the Secreta of State must be the valdity of the Order. If it is

invald then nothg futher remais to be ,considered. It is no coincidence that by vie of the

'provisions of the Local Authorities (Recover of Costs for Public Path Orders).Rçgutions 1993 .alocal
authority shal, on application by the person who requested them to tnake the public path order, refud
a charge where the public path order is not confed by the authority or, ()!1sU1Ji:sSiQnHto the
Secretary of Stite,byhi, on 

the 
Hground tha:tit wàsinviIdly made. It is clear from ths that the

Secreta of State must be satisfied about the valdity of an Order made under s257 of the 1990 Act
before she proceeds to consider the merits. It is not necessar in the circumstaces to apply for judici
reVlew.

Rodney Pithtn

3 Apri 2008
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